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CMR DIGESTS 


By CDR CHARLES TIMBLIN, USN 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial Reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





PROOF OF PREVIOUS CONVICTIONS 


@ In U. S. v. Tiedemann, decided August 15, 
1952, the U. S. Court of Military Appeals 
recently considered this question: What evi- 
dence is legally sufficient to prove a previous 
conviction? The Court had before it the record 
of trial of a special court-martial wherein the 
trial counsel had attempted to prove a previous 
conviction by offering into evidence an entry 
contained in the service record of the accused. 
The entry showed that the accused had been 
tried and convicted by special court-martial on 
July 13, 1951, and had been sentenced to solitary 
confinement on bread and water for a period of 
twelve days and to partial forfeiture of pay for 
two months. The entry also showed that the 
convening authority had approved the findings 
and sentence and had ordered the sentence exe- 
cuted on July 18, 1951, and on that same date 
had published the order promulgating his action. 
This entry was received into evidence without 
objection from the accused. On appeal the ac- 
cused contended that this entry was legally in- 
sufficient to prove the previous conviction since 
it did not show the review of the supervisory 
authority. 

Paragraph 91b, MCM, 1951, provides that a 
record of trial involving such a sentence shall, 
after approval by the convening authority, be 
forwarded to the officer exercising general 
court-martial jurisdiction over the command. 
This officer, designated by Paragraph 94a (1), 
MCM, 1951, as the supervisory authority, is re- 


(Continued on Page 18) 
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REMOVAL OF PERSONS FROM NEUTRAL 
SHIPPING 


By CDR JOE H. MUNSTER, JR., USN 


The removal by belligerent nations of cer- 
tain classes of persons from neutral shipping 
is a practice of long standing. It has never- 
theless proved a source of frequent conflict 
which has engendered sharp feelings be- 
tween otherwise friendly nations. Though 
somewhat nebulous, the law surrounding 
this field has usually followed the practical 
necessities of the times. New developments 
in this law may well be forthcoming in the 
near future. 





Tue REMOVAL OF PERSONS from neu- 
tral shipping is a belligerent right, and for the 
purposes of this article, it must be assumed that 
there are belligerents. Existing developments 
in international organizations, such as the 
United Nations, provide a complicating fea- 
ture. For, as in the Korean situation, the 
Charter of the United Nations provides that 
sanctions, including the use of force, may be 
resorted to by that organization against nations 
and groups of nations. Whether or not such 
an action would be called a “war”, such as to 
accord belligerent rights to the opposing forces 
and to the forces of the United Nations, has not 
yet been made clear in the present Korean con- 
flict. The forces in the field have indicated, at 
least insofar as the forces in the United Nations 
are concerned, that observance of the rules of 
warfare relative to prisoners of war is expected. 
And it may be that war rights concerning the 
removal of persons from neutral shipping might 
also be claimed. 

It must be remembered that Article I of the 
United Nations Charter states that the purposes 
of the United Nations are “To maintain inter- 
national peace and security, and to that end: 
to take effective collective measures for the pre- 
vention and removal of threats to the peace, and 
for the suppression of acts of aggression . . .” 
That these purposes may be carried out through 
the use of force cannot be doubted. Article 41 
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of the Charter provides for complete or partial 
interruption of economic relations and of rail, 
sea, air, postal, telegraphic, radio, and other 
means of communication, and the severance of 
diplomatic relations. Traditionally, these ac- 
tions are listed as measures short of war. 
Article 42 of the Charter authorizes the Security 
Council to take such military action as may be 
necessary to maintain or restore international 
peace and security. 

The right to use military power by the Secu- 
rity Council does not appear to be conditioned 
on the existence of war in a legal sense. The 


‘ action contemplated seems to be more in the 


nature of a policing action by an international 
police force. Even though there would in some 
instances be no “‘war’’, rules and regulations of 
an international nature will still be required, 
however. 

Whether or not these needed regulations will 
provide for belligerent rights must be judged 
in the light of Charter provisions. It is deemed 
pertinent that Article 2 (5) of the Charter calls: 
for every assistance to be rendered by member; 
states to the United Nations and for such mem-' 
bers to refrain from giving assistance to any 
state against which the United Nations is taking 
preventive or enforcement action. This Article 
would seem to authorize the removal from the. 
ships of member states of nationals of the “‘out-; 
law” state, as the carriage of such nationals can 
be construed to be assistance. 

As to nonmember states, Article 2 (6) pro- 
vides that the United Nations shall ensure that 
nonmember states act in accordance with United 
Nations principles so far as may be necessary 
for the maintenance of international peace and 
security. Conceivably, this article could be 
utilized to require nonmember states to refuse 
carriage of nationals of the “outlaw” state or 
fall under enforcement action also. It is also 
conceivable that as a necessary means of com- 
pleting its enforcement action, such carriage 
could be specifically forbidden by the United 
Nations, and removal action thereby justified. 
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Admittedly, such action ‘would not be in ac- 
cordance with traditional international law in 
that it would be based on the United Nations 
Charter and not an established customary inter- 
national law of pre-United Nations vintage. 
But if international relations are to be founded 
on a basis of a community of interest rather 
than upon traditional international law, then 
international war and the consequent status of 
neutrality as it has existed is not compatible 
with the new concept. 

If, under the Charter, the United Nations 
calls upon member states to apply certain sanc- 
tions and if nonmembers must comply or face 
similar sanctions, then the outcome must neces- 
sarily be compliance by nonmembers and mem- 
bers or the division of the states into two camps, 
compliers and noncompliers. It would seem 
that, in the absence of overwhelming strength 
on one side, world-wide conflict would result. 
It is to be hoped that the fifth principle of the 
United Nations, the obligation of all members 
to cooperate in measures taken by the United 
Nations to preserve peace, may result in the 
“police” action of the international community 
marshaled in the common interest to preserve 
the peace, and that wars will be no more. 

It must be recognized, however, that the 


United Nations Charter is a stage in the develop- 
ment of international law and that conflicts be- 


tween nations may still result. It is recognized 
that under Article 51 of the Charter, a nation 
or a group of nations may take action in self- 
defense against armed attack until the Security 
Council has taken the measures necessary to 
maintain international peace and security. It 
is not difficult to imagine situations in which 
such measures might prove to be a long time 
forthcoming, or once initiated, insufficient to 
insure international peace. It has been sug- 
gested that prior to the requisite action by the 
Security Council, the traditional law governing 
the rights and duties of neutrals would apply.’ 
Furthermore, there is always the possibility 
that no action would be taken by the Security 
Council as the result of veto by one of the perm- 
anent members. 

There is thus a hiatus in the United Nations 
Charter, and under such circumstances the 
rights of the nations involved in the conflict as 
well as those not involved must be clarified. 

1 Jessup, A Modern Law of Nations, p. 193 (1948). 
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“One possible solution would be to say that in 
such circumstances it must be recognized that 
war exists and that the traditional law concern- 
ing the rights and duties of belligerents and 
neutrals, with such changes in detail as might 
be agreed on through general convention, would 


_be in force.” ? 


It would appear then, even though the resort 
to war has been condemned and the United 
Nations Organization envisions a world free 
from war, that conflicts may arise which will 
develop into war. In such a situation, an ex- 
amination of certain belligerent rights is 
pertinent. 


Historical background 


For over 150 years nations have been includ- 
ing in treaties language to the effect that where 
a free ship, 7. e., a neutral ship, be visited and 
searched, only such persons aboard as were 
actually in the service of the enemy were to be 
captured and removed from the free ship. 
“Some of these early treaties were before the 
days of steam navigation and most of such 
treaties were made during the nineteenth 
century.” ® . 

The Treaty of Amity and Commerce, signed 
at Paris, February 6, 1778, between France and 
“the thirteen United States of North America” 
provided in part: 


. .. And it is hereby stipulated that free [neutral] 
Ships shall also give a freedom to Goods, and that 
everything shall be deemed to be free and exempt, 
which shall be found on board the Ships belonging 
to the Subjects of either of the Confederates, al- 
though the whole lading or any Part thereof should 
appertain to the Enemies of either, contraband 
Goods being always excepted. It is also agreed in 
like manner that the same Liberty be extended to 
Persons, who are on board a free Ship, with this 
Effect, that although they be enemies to both or 
either Party, they are not to be taken out of that 
free Ship, unless they are Soldiers and in actual 
Service of the Enemies.‘ 


The Treaty of Amity and Commerce, executed 
at The Hague, October 8, 1782, by the United 
States and the Netherlands contained almost 
identical language, as did the Treaty of Amity 
and Commerce of September 10, 1785, between 
the United States and Russia and the Treaty 
of Peace, Friendship, Navigation and Com- 


2 Id, at p. 204. 

3 Naval War College, Int ional Law Situations, 1928, p. 74. 

4 Miller, Treaties and Other International Acts of the United States of 
America, Vol. 2, p. 21 (1931). 
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merce of June 13, 1839, between the United 
States and Peru. While the treaties mentioned 
in each case involve the United States, treaties 
between other nations contain like provisions. 

It has been said that such treaties concluded 
for nearly 100 years seem to indicate that, in 
the absence of an agreement, persons of bel- 
ligerent nationality might be removed from a 
neutral vessel. The treaties also show a grow- 
ing tendency. toward the general recognition 
of the exemption from capture of nonmilitary 
persons of belligerent nationality where they 
travel on neutral vessels.® 

Notwithstanding the succession of treaties 
there appears to be a diversity of opinion as to 
what classes of persons may be removed from 
neutral vessels, and under what circumstances: 

Controversy has arisen with respect to the class 
of individuals whom a belligerent may reasonably 
endeavor to intercept. There is disagreement, also, 
concerning what persons are to be assigned to classes 
such as those embracing individuals within a mili- 
tary or naval service, the carriage of whom on neu- 
tral ships is acknowledged, under certain circum- 
stances, to justify interference. . . . Respecting the 


conditions, if any, when either [persons or dis- 
patches] may be removed and the vessel released, 
there still appears to be lack of general agreement.* 


It is to be noted that the various treaties 


mentioned above refer to “soldiers in actual 
service” of the enemy or use some similar 
phrase. According to Dana the first use of such 
a phrase was in a treaty between the Nether- 
lands and Sweden in 1675, and it was utilized 
extensively thereafter. He draws the inference 
that the very existence of such a treaty clause 
indicates that at the time of its first use there 
was need for such a provision. 

Dana’s remarks were based upon the TRENT 
case. This case arose during the American 
Civil War, when the United States cruiser SAN 
JACINTO stopped a British mail steamer, the 
TRENT, bound from Havana to Nassau, and 
forcibly took off Slidell and Mason, political 
agents sent by the Southern Confederacy to 
France and England. The mission of these two 
agents was to convince the French and British 
nations that the South would win the war, and 
to organize foreign assistance for the Southern 
cause. The TRENT was allowed to continue 
‘her voyage without them. 





5 Naval War College, op. cit. supra note 3, at p. 75. 
6-Hyde, International Law, Vol. 3, p. 2165 (2d Rev. Ed. 1945). 
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... Great Britain demanded their immediate re- 
lease, and the United States at once granted this, 
although the ground on which the release was 
granted was not identical with the ground on which 
it was demanded. The United States, contending 
that these men were contraband of war, maintained 
that their removal from the neutral vessel without 
bringing her before a Prize Court for trial was ir- 
regular, and therefore not justified.” 

It does not appear that the case did more than 
to show the “. . . inapplicability of the law of 
contraband to a case such as the TRENT, and 
betrayed certain confusion of thought as to the 
principles involved.”* (The question of per- 
sons as contraband is discussed below.) Not- 
withstanding the reason given for the release, 
the TRENT case is considered to have disposed 
of the claim that nonmilitary persons could be 
removed from neutral vessels. Similarly the 
case of the SIDNEY apparently determined 
that neutrals under contract to engage in, and 
enroute for the purpose of engaging in hostile 
service, could properly be seized, even when on 
a neutral ship. 

The Institute of International Law in 1896 
discussed, among other things, traffic forbidden 
to neutrals, and made recommendations con- 
cerning the transport service and contraband 
of war. As a result of the discussion, it was 
provided that: 

The prohibition [against transport of an enemy’s 
troops, soldiers, or agents of war] shall not extend 
to the transportation of individuals who are not yet 
in the military service of a belligerent, even though 
they have the intention of entering it, or those who 


make the journey as simple travelers without evi- 
dent connection with military service.’ 


Persons as contraband 


It has previously been mentioned that the 
United States’ position in the TRENT case was 
that the persons involved were considered to be 
analogous tocontraband. The release of Slidell 
and Mason turned on a procedural phase of prize 
law relating thereto. The attempts to extend 
the definition of contraband of war to cover 
certain individuals cxreated confusion of 
thought, as the TRENT case well illustrates. 
The differences between the carriage of contra- 


7 Oppenheim, International Law, Vol. 2, p. 693, fn. 1; see also pp. 
701-702 (5th Ed. 1935). 

8 Hyde, op. cif, supra note 6, at p. 2167. 

® Scott, Resolutions of the Institute of International Law, quoted from 
Naval War College, International Law Situations, 1928, p. 80. 
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band and the carriage of persons has been 
cogently expressed by Westlake, as follows: 


. . . Men present no real analogy to contraband, al- 
though they as well as dispatches are often spoken 
of as its analogues. Men cannot be forwarded like 
goods, in pursuance of an intention formed about 
them by someone else. All that can be done is to 
give them facilities for locomotion, and the question 
is what facilities of the kind the customary law of 
nations does not allow a neutral to afford. Accord- 
ingly, the carriage of men has not been usually 
coupled in treaties with the carriage of contraband 
but with the clauses stipulating the rule “free ships 
free goods,” in which it is common to find it laid 
down that the freedom of the flag covers all persons 
on board except those in the enemy’s military serv- 
ice. And by the resolutions of the Institute of Inter- 
national Law on “transport service,” which it passed 
at the same time as those on contraband, the only 
persons whom it is forbidden to neutrals to carry 
are those in a belligerent’s military service and his 
diplomatists credited to his ally. The British Ad- 
miralty Manual includes in the prohibition “civil 
officials sent out on the public service and at the 
public expense. ... When the persons travel as 
regular passengers in the ordinary course, it must 
be remembered that the customary right to capture 
even military officers has not been accompanied by 
any relaxation of the duty to send every neutral 
ship that is interfered with in for adjudication, and 
that to arrest a passenger liner and send her in for 
adjudication would be an intolerable nuisance. The 
duty referred to cannot properly be relaxed, for 
those who capture the man cannot be allowed to be 
the judges in their own cause and an adjudication 
on the ship is the only means of submitting their 
act to legal decision.” ” 


It is obvious from the above quotation that no 
true analogy exists and that, therefore, the car- 
riage of persons cannot be likened, properly, to 
the carriage of contraband. In fact, early in the 
nineteenth century the carriage of enemy per- 
sons was distinctly recognized as an act differ- 
ing from the carriage of contraband.“ 

In view of these early cases, it would appear 
that the position taken by the United States in 
the TRENT case was contrary to precedent, and 
that it was taken in an attempt to justify the re- 
moval of important Confederate agents, or to 
find a ground for releasing them that would 
make it appear the release was more on pro- 
cedural grounds than an action necessary to 


avoid violation of established international 
law.” 





10 Westlake, International Law, Vol. 2, p. 302 (2d Ed.), quoted from 
Naval War College, op. cit. supra note 9, at pp. 82-83. 
12 Wilson, International Law, p. 424 (3rd. Ed. 1939). 
12 Wilson and Tucker, International Law, p. xev (9th Ed. 1935). 
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The Peclaration of London 


In 1908 the British Government issued an in- 
vitation to various powers to attend a conference 
relative to an agreement on certain matters con- 
cerning maritime wars. Among the items in- 
cluded in the proposed and actual agenda was a 
discussion of the rules as to neutral ships or 
persons rendering “unneutral” service. One of 
the items coming under that particular designa- 
tion, 7. e., unneutral service, was the carriage of 
certain persons aboard neutral vessels. After 
much deliberation the conference adopted the 
following provision which forms Article 47 of 
the Declaration of London: 


Any individual embodied in the armed forces of 
the enemy and who is found on board a neutral 
merchant vessel, may be made a prisoner of war, 
even though there be no ground for the capture of 
the vessel. 


The general report of the group considering 
this special problem stated: 


Individuals embodied in the armed military or 
naval forces of a belligerent may be on board a 
neutral merchant vessel which is visited and 
searched. If the vessel is subject to condemnation, 
the cruiser will capture her and take her to one of 
her own ports with the persons on board. Clearly 
the soldiers or sailors of the enemy State will not be 
set free, but will be considered as prisoners of war. 
It may happen that the case will not be one for the 
capture of the ship—for instance, because the master 
does not know the status of an individual who had 
the appearance of an ordinary passenger. Must the 
soldier or soldiers on board the vessel be set free? 
That does not appear admissible. The belligerent 
cruiser cannot be compelled to set free active 
enemies who are physically in her power and are 
more dangerous than this or that contraband article; 
naturally she must act with great discretion, and it 
is at her own responsibility that she requires the 
surrender of these individuals, but the right to do 
so is hers; it has thus been thought necessary to 
explain the point.” 


Although provisions embodying language 
similar in effect to the above-quoted Article 47 
are included in many national regulations gov- 
erning activities of naval forces, in the Tenta- 
tive Instructions for the Navy of the United 
States Governing Marine and Aerial Warfare, 
1941, the following appears: 

92. Enemy nationals found on board neutral or 
enemy merchant vessels as passengers who are 


actually embodied in the military forces of the 
enemy, or in public service of the enemy, or who may 





13 Naval War College, International Law Topics, 1909, p. 111. 
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be engaged in or suspected of service in the interests 
of the enemy, may be made prisoners of war. 
[Emphasis supplied. ] 

It should be noted that the above-quoted in- 
structions are broader than Article 47 of the 
Declaration of London, and broader than previ- 
ous instructions to the Navy of the United 
States, for in 1917 the United States instructions 
were explicit that the “persons . . . must actu- 
ally be embodied in the military service of the 
enemy. Reservists or other persons subject to 
military duty but not formally incorporated in 
the military service are not included.” The 1941 
instructions would even justify the removal of 
Slidell and Mason in the TRENT case, as these 
men were certainly in the public service of the 
Confederacy. 

On the particular point of removal of persons 
from neutral shipping, the Declaration of Lon- 
don was merely declaratory of traditional in- 
ternational law as it then existed. The Declara- 
tion was an outgrowth of a suggested Interna- 
tional Prize Court and the resulting attempt to 
codify the rules respecting certain aspects of 
naval warfare. It was a code comprising rules 
respecting blockade, contraband, unneutral 
service, destruction of neutral prizes, removal 


It was, 


of persons from neutral shipping, etc. 
in some respects, declaratory of international 
law but contained some provisions not thereto- 
fore regarded as internationally binding. 

The Declaration of London was observed by 
the belligerents in the Turco-Italian war al- 
though not ratified by any power, and although 


Turkey was not evena signatory. It appears to 
have been regarded by some as an advance over 
traditional international law although it has 
been said that it provides a magnificent example 
of what compromise can fail to accomplish. 
England in World War I claimed that the 
Declaration did not provide belligerents with 
the most effective means of observing their ad- 
mitted rights, and after our entry into that war, 
the United States adopted a similar position. 
Thus it can be seen that under the stress of war, 
maritime belligerent powers have frequently 
found it necessary to alter their attitude toward 
the rights of neutral shipping. The 1941 
United States Instructions represent a frank 


departure from the views expressed at London 
in 1908. 
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World War | and World War Il practices 


During World War I much reference was 
made to the Declaration of London. Insofar 
as that document was expressive of recognized 
international law, the references were perti- 
nent, but Article 66 of such Declaration specifi- 
cally limited the application thereof to “a war in 
which all the belligerents are parties to this 
Declaration,” “ and all the belligerents were not 
parties to the Declaration. 

During the early part of World War I the 
German Foreign Office complained that the Brit- 
ish were not observing the Declaration of Lon- 
don in that German citizens, male, of military 
age, were being removed from neutral ships, 
notwithstanding such citizens were not em- 
bodied in the German armed forces. The Ger- 
man authorities went on record that they 
intended to follow the British lead. 

Germany, during her occupation of parts of 
Belgium and parts of France removed from the 
areas under her military control all persons 
liable to military service. Britain regarded this 
action as contrary to established international 
law and stated that enemy reservists would 
thenceforth be removed from neutral shipping 
and made prisoners of war. 

This was later referred to as action based on 
reprisal. It should, however, be made clear that the 
action of Germany was with reference to an area 
under German military authority. To assume that 
such an action was a justifiable ground for taking 
persons of corresponding capacity from under neu- 
tral jurisdiction could with difficulty be maintained 
and ... was not maintained.” 

England and Germany were not the only pow- 
ers involved in such controversies. England, 
France and the United States had extensive 
diplomatic correspondence concerning the re- 
moval by French authorities from a neutral 
ship, and the subsequent detention by British 
authorities of one Piepenbrink. The man, a 
waiter on board the WINDBER, was of German 
birth but had regularly filed a declaration of in- 
tention to become an American citizen. Re- 
gardless of any discussion over whether Piepen- 
brink be considered as naturalized or not, and 
this point arose, the United States demanded 
and secured his release. The American diplo- 
matic notes made pointed reference to the facts 
that Piepenbrink was not embodied in the 





44 Wilson and Tucker, International Law, p. xcviii (9th Ed. 1935). 
15 Naval War College, Int ti | Law Situations, 1928, p. 91. 








armed forces of Germany and that the destina- 
tion of the ship was a neutral port. The 
TRENT case was cited as precluding the action 
taken by the French and British authorities. In 
releasing Piepenbrink the British note stated 
that the liberation was made as a friendly act, 
reserving the question of the principle involved. 

Notwithstanding the Piepenbrink affair re- 
sulted in the release of the man involved, this 
release does not appear to have clarified mat- 
ters. The United States, by the terms of its 
notes appears to have continued to liken the 
carriage of persons to the carriage of contra- 
band, as it did in the TRENT case, and captors 
of Piepenbrink, although agreeing to release 
him, did not admit the correctness of the Ameri- 
can position. If, in fact, it is the position of the 
removed person in the armed forces of the enemy 
belligerent which governs it would not appear 
that the destination of the ship was material. 
By the same token, if the person removed is to 
be considered in the same category as contra- 
band (and this position does not appear to be 
correct) , the destination would be very material. 
The question then arises as to what the par- 
ticular person is going to do upon arrival as he 
or she does not need a way-bill or shipment 
order to get from a named destination to another 
place. 

Again in 1916 Great Britain and the United 
States were involved in a controversy, this time 
over the removal by British forces of 28 Ger- 
mans, 8 Austrians and 2 Turks from the U. S. 
vessel CHINA. The persons involved were not 
members of the armed forces and Secretary of 
State Lansing, in a note to the American Ambas- 
sador at London, in connection with the matter, 
said: 


The rule is plain and definite—only military or 
naval persons may be removed from neutral vessels 
on the high seas. This rule has been contended for 
and maintained by the the United States for over a 
century. ... The rule being established, the only 
question is one of fact, namely, whether the persons 
removed from the CHINA are military or naval 
personnel.” 


The British contended the seizure was not il- 
legal as the persons taken were of “military 
character” in that the British government had 
information that these persons were agents 
“whose object is to make use of the shelter of a 





neutral country in order to foment rising in 
British territory, to fit out ships for the purpose 
of preying on British commerce, and to organ- 
ize outrages in the neutral country. . .” ” 

The United States continued to uphold its 
position and the Secretary of State declared 
persons are not lawfully subject to seizure from 
American ships on the high seas regardless of 
whether they are in the military service of an 
enemy of Great Britain. It should be pointed 
out that this extreme viewpoint was contrary 
to what may be considered, for that time, as 
established international law, and that the 
United States did not attempt to uphold the 
position set forth in the Secretary’s statement. 
Apparently the Secretary was making a large 
claim in an attempt to secure a small settlement. 
It also bears mentioning that the British stand 
in the CHINA case again illustrates the gap be- 
tween the international law which was pro- 
pounded at the conference tables, and that some- 
times practiced by maritime nations under the 
necessities of war. 

In the case of the SVITHIOD it was held that 
the carriage of two bags of rubber and a Ger- 
man merchant seaman.was not such “unneutral” 
service as would justify the confiscation of the 
vessel. In deciding the case Lord Sumner said, 
with reference to the transportation of the mer- 
chant seaman: 

. . . His case therefore, cannot be placed in the same 
category at all as the cases where the officers of a 
belligerent state have engaged a vessel to perform 
a particular service, or have paid for the carriage 
of particular passengers, or where persons, already 
embodied in the service of the belligerent country, 
are being transported upon some purpose of State.” 

On January 20, 1940, a British warship re- 
moved 21 Germans from the Japanese ship 
ASAMA MARU. The latter ship was bound 
from Honolulu to Yokohama. Japan protested 
the removal as an unfriendly act, and demanded 
an explanation. 

In the ensuing discussion the British Govern- 
ment contended that the persons removed from 
the ASAMA MARU belonged to categories of 
merchant seamen whom the German Govern- 
ment was endeavoring to have transported to 
Germany for service inthe German navy. While 
the two Governments took sharply conflicting 
positions as to the propriety of the British ac- 





18 Quoted from Hyde, International Law, Vol. 3, p. 2169 (2d. Rev. Ed. 
1945). 








1? Naval War College, op. cit. supra note 15, p. 102. 
18 Id. at p. 105. 
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tion, the British Government declared, after in- 
vestigation had disclosed that some of the per- 
sons seized were relatively unsuitable for 
military service, that it was willing to hand over 
to Japanese authorities nine of the persons who 
had been removed from the ship. And the 
Japanese Foreign Minister announced before 
the Diet that his Government had decided, in 
order to eliminate uneasiness on the part of 
Japanese vessels, to issue instructions to Japa- 
nese shipping companies not to allow the per- 
sons who were embodied in the armed forces of 
the belligerent powers (including those who 
were suspected as such) to take passage on 
board their vessels. 

It should be carefully noted that there was 
no contention by Britain that the 12 Germans 
retained were embodied in the armed services 
of Germany. The nine Germans released were 
relatively unsuitable for service. The implica- 
tion is plain that had the Germans been suit- 
able, even relatively so, for military service, 
they would not have been released. 


Reservists 


It must be remembered that the rule concern- 
ing the removal of persons embodied in the 
enemy military forces from neutral vessels de- 


veloped prior to the existence of reservists as 
now understood. 

Whether or not reservists are to be consid- 
ered as “embodied” in the armed forces has 
generally been determined by the national law 


of the state concerned. In 1914 the United 
States took the position that reservists of bel- 
ligerent nations might pass through the United 
States. In this connection the Secretary of 
State, in a telegram to the Consul General at 
Vancouver, on August 9, 1914 said: 


Neither the neutrality laws of the United States 
nor proclamation of the President prohibit passage 
through the United States of reservists who are re- 
turning to their respective countries for the purpose 
of military service, when the circumstances of their 
transit do not amount to the beginning or setting 
on foot or providing or preparing the means for any 
military expedition or enterprise to be carried on 
from the territory or jurisdiction of the United 
States. If such reservists are organized and armed 
and so manifest the existence of a military expedi- 
tion or enterprise, they are not entitled to transit 
through the United States.” 


~ 19 Quoted from Naval War College, Inte 
p. 112. 
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Previous correspondence on the same subject 
had stated that it was believed the only restric- 
tions upon the departure of citizens of any of 
the countries at war, for services in the army, 
were to be found in the neutrality legislation 
of the United States and in the proclamations 
of the President. The United States at that 
time reiterated its traditional position (when a 
neutral) concerning the removal of citizens of 
belligerent States from neutral vessels, 7. e., that 
the right to arrest such persons on the high seas 
depended upon their being already enrolled in 
the forces of the belligerent. 

In the 1915 Italian rules the removal from 
neutral vessels of “those intending to join the 
enemy’s armed forces” was permitted, and such 
language would certainly cover reservists. The 
French also, as late as 1934, took the view that 
reservists could legally be removed from neutral 
ships. 

The 1917 Instructions for the Navy of the 
United States specifically stated that reservists 
were not included in the category of persons to 
be removed from neutral vessels. The German 
Prize Code of 1915 contains similar language. 

The problem concerning reservists is further 
complicated by countries with universal mili- 
tary service, such as France, where every able- 
bodied male is in a reserve status and available 
for duty in time of war. It is entirely possible 
that universal military service both for males 
and females coupled with rules for removal, such: 
as contained in the Italian decrees of 1915, 
would make possible the removal of any able- 
bodied person from neutral shipping, provided 
such person were an enemy national. 


Post World War | period 


The matter of removal of belligerent nationals 
from neutral vessels was considered by the Har- 
vard University International Law Research 
Group, and Article 62 of the Harvard Draft 
Convention on the Rights and Duties of Neutral 
States in Naval and Aerial War reads: 


(1) A belligerent may arrest on board an uncertified 
neutral vessel and hold as a prisoner of war: (a) A 
person incorporated in the armed forces of the 
enemy; (b) A person traveling to the territory of 
the enemy or to territory under enemy occupation, 
in order to join the armed forces of the enemy; (c) 
A person of enemy nationality traveling as an agent 
of the enemy for the purpose of assisting its mili- 
tary or naval operations, provided he is not a mem- 





ber of a diplomatic mission or a person charged with 
diplomatic function. 

(2) A person arrested under this article may be re- 
moved from the vessel on which he is found, or if 
the vessel is brought in for adjudication, may be 
brought into port on the vessel. If the neutral 
State whose flag the vessel flies, disputes the liabil- 
ity to arrest of the person concerned, the belligerent 
shall afford to the neutral State an opportunity to 
have the question promptly determined in a court 
of the belligerent.” 

In commenting on the above-proposed rule 
Hyde states that if these provisions in any re- 
spect yield to a belligerent more than the law 
of nations may be fairly said to confer upon one, 
the concession is not broader than that which a 
maritime state when engaged in war should be 
accorded, or more extensive than that which 
such a State may at the present time be expected 
to claim and utilize. 

The Naval War College examination of the 
subject in 1928 contained the following: 

Also nations that have regulations on the subject 
will follow their own regulations, but these regula- 
tions are not necessarily based on international law. 
The accepted law at the outbreak of the World War 
[I] was, as is shown herein, in agreement with the 
Declaration of London. The nations that have re- 
vised their regulations, during or since the World 
War, so far as such revisions are now available as 
in the case of the Italians and French heretofore 
cited, authorize the removal of enemy reservists in 
transit to the enemy’s country. The unratified re- 
port of the Commission of Jurists, the Hague, 1923, 
also as has been seen herein takes the same view. 
The law, however, until custom becomes uniform, 


cannot be changed without international agree- 
ment.” 


According to Lauterpacht, at the beginning 
of World War I, at a time when the Declaration 
of London was still being acted upon, the prac- 
tice of removal of reservists was justified as a 
measure of reprisal. It was subsequently based 
on the wider, and, in Lauterpacht’s opinion, un- 
impeachable ground that there is no reason for 
differentiating between persons actually en- 
rolled in the armed forces of the enemy and 
those likely to be incorporated in them when 
they reach their country.” 

It would appear that there is a gradual trend 
toward a relaxation of the rules. While the 
period during which this relaxation has been in 
existence may not be sufficient to claim that a 


2° Hyde, op. cit. supra note 16, Vol. 3, p. 2171. 

*1 Naval War College, op. cit. supra note 15, p. 107. 

72 Oppenheim, International Law, Vol. 2, p. 705 (6th Ed., Lauterpacht, 
1944). 
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new custom has grown up, the developments 
during the last 30 years indicate a growing 
recognition of the right of belligerents to re- 
move from neutral shipping all persons who may 
reasonably be expected to assist in the opera- 
tions of the enemy. 


Effect of naturalization 


Naturalization is an act, provided for by the 
legislation of the particular country in question, 
by which a foreigner is admitted to citizenship 
in that country. Unquestionably a person who 
has gone through the process of naturalization 
in a State has become a citizen of that State, but 
has he lost his original citizenship? On this par- 
ticular point there is a conflict. According to 
Fenwick, 


The conflicts of national allegiance resulting from 
the respective claims over a particular person ad- 
vanced on the one hand by the state of his birth or 
of his parentage and on the other hand by the state 
of his adoption by naturalization have been equally 
serious and much more frequent than the conflicts of 
allegiance arising from the dual claims based upon 
birth. During the early decades of its national life, 
the United States, following the doctrines of nation- 
ality held by Great Britain, maintained through its 
courts the doctrine of “Indelible allegiance”. . . 
Born a citizen of the United States, no one might 
transfer his allegiance to another state without the 
consent of the state which had first claim upon 
him.” 


He continues: 


The liberal movement of the late nineteenth century 
was succeeded by nationalist tendencies in many 
countries, which became even stronger in the decades 
between the two World Wars. The United 
States ...and a majority of states accepted the 
fact of the naturalization of one of their citizens in 
a foreign country as an automatic release of the 
citizen from his former allegiance; but a number of 
other states, ... provided in their laws that 
naturalization did not cause loss of prior nationality 
unless the express consent of the state had been ob- 
tained or unless military service required by the law 
had been performed; .. .” 


Numerous treaties entered into after World 
War I provided that naturalization produces a 
loss of previous nationality. In this connection 
the statement of our Department of State in 
1929 appears pertinent: 

While the various naturalization conventions to 
which the United States is party are not identical, 


they all contain as their principal provision an article 
to the effect that nationals of the one country who 





33 Fenwick, International Law, p. 258 (3rd Ed., 1948). 


2 Id. at pp. 259-260. 
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have obtained naturalization in the other shall be 
deemed to have lost their original nationality.” 

It should be noted that the removal of natural- 
ized persons from a neutral ship can be pro- 
tested on two different grounds, i. e., (1) that 
the person is not embodied in the armed forces 
of the belligerent, and (2) that the person is 
not an enemy national but a citizen of the neutral 
State. In the Piepenbrink case, previously dis- 
cussed herein, these two grounds were both 
urged. In that case, however, Piepenbrink had 
not completed his naturalization process, but the 
laws of the United States with respect to mer- 
chant seamen required that he be. treated as 
though he had so done. 

The various instructions governing the armed 
forces of nations almost invariably speak, with 
reference to removal. of persons from neutral 
shipping, of “persons embodied in the armed 
forces of the opposing belligerent” and of 
“enemy nationals.” Nationality refers to the 
status of the individual in his relationship to 
the state. It is often used synonymously with 
citizenship. And it is often the case that an in- 
dividual may have dual citizenship. Thus a per- 
son born in the United States of French parents 
would have United States citizenship by reason 
of jus soli and French citizenship by reason of 
jus sanguinus. As, under the Hague Conven- 
tion of Conflict of Nationality Laws (1930), the 
question of whether a person possesses the na- 
tionality of a particular state is to be determined 
in accordance: with the laws of that state, it 
would be possible for conflict to arise upon re- 
moval of such a person from neutral shipping, 
the neutral claiming the person to be a citizen 
or national of State A, and the belligerent 
claiming State B. 

The same conflict in claims might result where 
naturalization had taken place but the state of 
former nationality refuses to recognize the loss 
of citizenship of the persons involved for the 
reason of failure of such person to perform re- 
quired military service. In this latter connec- 
tion The Harvard Draft Convention on Nation- 
ality has provided that naturalization in State 
A automatically operates to sever citizenship in 
State B unless the person involved owes certain 
specified duties such as military duty to 
State B. 





25 Dept. of State communication of March 16, 1929, for the Preparatory 
Committee of The Hague Conference on the Cod of | tional 
Law. 
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The above remarks merely serve to illustrate 
the difficulty that will undoubtedly be encoun- 
tered in the case of a naturalized person or per- 
sons of dual citizenship, because of the diversity 
of views with respect to laws of citizenship. 
The Harvard Draft Convention, above men- 
tioned, was merely an informal conference, and 


has not been adopted as a part of international 
law. 


Conclusion 


The early rules concerning the removal of per- 
sons from neutral ships were formulated on the 
principle that only persons actually embodied 
in the armed forces of the belligerent could be 
removed. Perhaps this limitation arose from 
the fact that in such early times armies were 
small and the general population of a country 
was not actively engaged in furthering the “war 
effort.” An examination of contraband lists of 
the period during which the rule was originally 
formulated indicates that very few items were 
considered under the first class of goods as out- 
lined by Grotius. Nor was the so-called condi- 
tional contraband list very extensive. 

The last conflict, World War II, brought forth 
many developments heretofore unknown to the 
art of war. The growth of the use of aircraft 
led to mass bombing, guided weapons, rockets, 
etc., and added to the dangers of the civilian 
population. The atomic bomb carried the proc- 
ess even further. 

The last conflict was not fought solely by the 
military; the entire might of the belligerents, 
economic as well as military, was utilized with 
a view to winning the conflict. Civilian popu- 
lations were subjected, in many instances, to as 
great dangers as the military, and it certainly 
must be said that a rocket weapon is incapable 
of telling a citizen from a soldier or sailor, nor 
can a blockbuster or an atomic bomb be regu- 
lated to injure only those wearing a uniform. 
In addition, the “man behind the man behind 
the gun” is just as important in modern warfare 
as the man behind that gun. The military 
must have supplies and machines, and the de- 
struction of the supply and manufacturing 
sources of a belligerent country is now consid- 
ered to be legitimate, as is the destruction of 
the means of transportation and power supplies. 


(Continued on Page 18) 
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CRIMINAL LAW NOTES - 





WITNESSES—in prosecution for carnal knowledge, 
in which neither consent nor previous chaste char- 
acter was an essential ingredient and State did 
not attempt to establish previous chaste character, 
evidence of prosecuting witness’ bad reputation for 
morality was not admissible to affect credibility. 


@ In State v. Wolf, 245 P. 2d 1009 (Wash., June 
19, 1952), the defendant was convicted of the 
crime of carnal knowledge of a seventeen year 
old girl and from this conviction appealed. 

During the course of the trial the defendant 
offered to prove by two witnesses that the prose- 
cuting witness’ reputation for morality in the 
community was bad. The offer of this evidence 
was for the sole purpose of affecting the girl’s 
credibility asa witness. The trial court refused 
to admit this offered testimony, and the defend- 
ant assigned this ruling as error on appeal. 

The Supreme Court of Washington held that 
the ruling of the trial court was correct, and 
stated that if a witness’ reputation for chastity 
or morality is so bad that it has in some way 
affected his or her reputation for truth and 
veracity, then the direct question should be 
asked as to reputation for veracity. The court 
further ruled that if the reputation of a prose- 
cuting witness for chastity were to be held ad- 
missible as going to her general credibility then 
logically such testimony would be equally ad- 
missible as to the credibility of any female who 
might be called to give evidence in any case, 
which is not the law. 


WITNESSES—counsel for witness had no right to 
interpose any objection to questioning nor to claim 
privilege of immunity against self-incrimination on 
behalf of client. Until witness invokes privilege 
against self-incrimination, it is improper for court 
‘to prohibit him from testifying to relevant facts, and 
therefore where witness for defense did not claim 
such privilege trial judge had no right to refuse 
to permit witness to testify. 

@ In State v. Brown, 59 So. 2d 431 (La., Apr. 
28, 1952), the defendant was found guilty of 
selling and possessing a narcotic drug and sen- 
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tenced to a period of imprisonment. After a 
motion in arrest of judgment and a motion for 
a new trial were overruled the defendant ap- 
pealed. Among other errors he assigned the 
action of the trial judge in refusing to permit 
witness, Wilson, to testify on the ground that 
his answers to the questions which might be 
propounded to him would tend to incriminate 
him, and thus would be in violation of the privi- 
lege against self-incrimination. Counsel for the 
defendant contended that this was prejudicial 
error because the testimony of this witness was 
necessary to help prove the defense case. 

Immediately upon the witness being sworn, 
the trial judge asked him his name and upon 
ascertaining from him that he was charged with 
an offense similar to the charge against the ac- 
cused, and that his case was fixed for trial dur- 
ing the same week, he at once cautioned him as 
to his constitutional privilege, and told him that 
he did not have to answer any questions unless 
he wanted to. The court then asked him if he 
so understood, to which the witness replied that 
he did. A few more questions having been pro- 
pounded to the witness by counsel for defendant, 
he was again informed by the court that he 
might answer those but shortly thereafter the 
court again cautioned him that he need not 
answer, adding its own observation that the wit- 
ness was not qualified to judge and pass upon 
his own constitutional rights. 

At this point, the witness’ own counsel who 
was present in the court asked if he could talk 
with him. The court granted him permission 
to do so and after consulting with his attorney, 
away from the witness stand, the witness re- 
turned to the witness box and was asked the 
question, “Are you acquainted with H. R. 
Montgomery?” to which question the court or- 
dered him not to reply and thereupon relieved 
him from testifying altogether. Counsel for 
defendant objected to this ruling by the court 
and reserved a bill of exceptions. 

The note of evidence taken in connection with 
the bill at no stage indicates that the witness re- 
fused to testify. On each occasion that the 
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court explained the privilege against self-in- 
crimination to him he said that he understood 
but never did he claim the privilege himself. 
We note that at one point, upon being addressed 
by the court, his counsel stated that he did not 
want the witness to testify to any incriminating 
evidence and that he (counsel) meant to uphold 
his constitutional privilege. But even then the 
witness remained silent. 

The appellate court held that the trial court’s 
action was reversible error and cited Wigmore 
On Evidence, Volume VIII, section 2196 (3rd 
Ed. 1940) , which states: 


The claim of privilege can be made solely by the 
witness himself; the privilege (as the common 
phrasing runs) is purely personal to himself. 
Whether he chooses to fulfill his duty without objec- 
tion, or whether he prefers to exercise the exemp- 
tion which the law concedes to him, is a matter 
resting entirely between himself and the State (or 
the Court as its representative). The party 
against whom the testimony is brought has no right 
to claim or to urge the exemption on his own behalf. 
The court further cited as correct law the sub- 
sequent statement by Wigmore in the same 
section, as follows: 

If, however, the ruling erroneously affirms the 
privilege, the result is different; for here the party 
who desired the testimony has obviously lost evi- 
dence which by hypothesis is relevant and might 
have assisted the establishment of the truth of his 
cause. Hence, the deprival of this evidence is for 
the party as proper a ground of complaint and ex- 
ception as it would be in any other instance, and 
may become a ground for granting a new trial, so 
far as the rejection of a specific item of evidence can 
ever be properly so considered. 


TRIAL JUDGE—the trial judge should be careful 
to say or do nothing in jury’s presence to indicate 
his opinion as to defendant's demeanor on witness 
stand or guilt of crime charged. 


@ In Seward Vv. State, 59 So. 2d 529 (Fla., June 
13, 1952), the defendant was tried in the Crimi- 
nal Court of Record of Hillsborough County 
upon an information charging assault upon one 
Sonora Seward with a deadly weapon, to-wit, a 
pistol, and was found guilty of “assault with 
intent to commit murder in the second degree as 
charged in the information.” Motion for new 
trial was denied. The defendant was adjudged 
guilty and sentenced to imprisonment in the 
State prison for a period of five years. The 
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appellant appealed from this judgment and sen- 
tence, and assigned as error the remarks made 
by the trial judge to him and to his counsel and 
further alleged that these remarks constituted 
prejudicial error. 

The defendant had taken the stand in his own 
defense and had testified that his wife was a 
narcotic addict. The trial judge interrupted 
this testimony and in the presence of the jury 
reprimanded the defendant and made the fol- 
lowing statement: 


The Court: Before we go into that, I want to in- 
struct the Jury that you will disregard any state- 
ment that this defendant made touching upon his 
wife’s use of narcotics. That was not responsive to 
any question that had been asked. It wouldn’t make 
any difference if she were a narcotic addict. You 
don’t have the right to kill people for narcotic addic- 
tion. And, even if you were entitled to kill them 
for narcotic addiction, it would have to be done after 
a trial. They have Courts to try and condemn per- 
sons and individuals are not permitted to do it. 


The Supreme Court of Florida decided that 
the statement of the trial judge made in the 
presence of the jury was the equivalent of ex- 
pressing an opinion that the defendant had at- 
tempted to kill his wife because of her narcotic 
addiction. The appellate court further held the 


trial judge’s statements in the presence of the 
jury were highly prejudicial, and constituted 
reversible error. 


LIE DETECTORS—in homicide prosecution, where 
police testified that another officer had pointed out 
to defendant portions of lie detector test in which 
defendant was not telling truth, such evidence 
amounted to informing jury of results of lie detector 
test, and constituted prejudicial error. 


@ In Leeks v. State, 245 P. 2d 764 (Okla., June 
18, 1952), the defendant was charged with the 
crime of murder, was convicted, and sentenced 
to life imprisonment in the State penitentiary. 
He appealed and assigned numerous errors; 
however, he did not raise the issue of testimony 
being offered by the State as to the results of a 
lie detector test. The appellate court, however, 
felt that the introduction of such testimony was 
material and affected his right to a fair trial. 

A police officer testified as a witness for the 
State and told how another officer during a lie 
detector test had pointed out to the appellant 


(Continued on Page 19) 
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VACATION OF SUSPENSION 


By LCDR ALVIN C. 


The proper use of the power to suspend 
part or all of an adjudged sentence is a vitally 
important thread in the fabric of naval justice. 
So, when circumstances warrant, is the vaca- 
tion of such suspension. The procedures to 
be followed in effecting vacation of suspen- 
sion, and problems commonly encountered 
incident thereto, are discussed below. 





Tue PROBLEM OF the kind and amount of 
punishment appropriate to the offenses of which 
the accused stands convicted represents an im- 
portant aspect in the review of courts-martial. 
The convening authority, in determining what 
sentence or part thereof should be approved, 
will logically consider the character and circum- 
stances of the offenses, the prior record of the 
accused, the possibility of his rehabilitation, the 
deterrent effect of the punishment, and uniform- 
ity in the administration of penalties. 


Suspension of sentences 


Under the prescriptions of paragraph 88e, 
MCM, 1951, a convening authority may, at the 
time he approves a sentence, suspend execution 
of all or any part thereof, except a sentence of 
death. The normal purpose of such suspension 
is to grant the accused a period of probation 
within which he may demonstrate by his con- 
duct that he deserves to have the suspended 
portion of the sentence remitted. The types of 
suspension set forth in paragraph 88e (2), 
MCM, may be employed except that no sentence, 
or portion thereof, may be suspended for an in- 
definite period. If the period of suspension ex- 
ceeds six months or, in cases involving confine- 
ment, is in excess of the period of confinement 
plus six months thereafter, the convening au- 
thority taking such action shall include a state- 
ment of his reasons therefor. Section 0109 NS 
MCM. Paragraph 97a, MCM, 1951 imposes the 
further limitation that suspension of any sen- 
tence shall not extend beyond expiration of the 
current enlistment or period of service. 

It may be emphasized at this point that an 
action by the convening authority in suspending 
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execution of a punitive discharge until the ac- 
cused’s release from confinement or until com- 
pletion of appellate review, whichever is the 
later date, is not a true suspension in the proba- 
tionary sense; it is, rather, a method by which 
the other parts of the sentence may be ordered 
executed by the convening authority pending 
completion of final review as prescribed by the 
Code. See Appendix 14, form 28, MCM, 1951. 
Such action, however, would not be appropriate 
with respect to a sentence including ‘dismissal 
of an officer, as the dismissal could not be ef- 
fected until release of the accused from confine- 
ment. This would contravene the long-standing 
policy of the Navy Department that, in cases 
where an officer is sentenced to dismissal and 
confinement, the dismissal should be effected 
prior to the confinement. CMO 145, 1919. 


Vacation of suspension 


Following the foregoing prefatory comment, 
it now becomes pertinent to examine the proper 
procedures applicable to situations in which the 
accused has committed an offense during the 
probationary period. Commanding officers are 
cautioned by Article C-10314 (Revised), Bu- 
reau of Naval Personnel Manual, to give care- 
ful consideration to reports of offenses com- 
mitted while serving in a probationary status, 
and to undertake proceedings for the vacation 
of suspension of the sentence only where it is 
clearly established by the record that such ac- 
tion is appropriate and in the best interests of 
the Navy. Fora new offense committed during 
the period of probation, the commanding of- 
ficer may (a) impose a non-judicial punishment 
or award a court-martial, (b) initiate proceed- 
ings for the vacation of suspension, or (c) adopt 
both of the foregoing alternatives. The pro- 
cedures involved in vacation of suspension pro- 
ceedings are prescribed in Article 72, UCMJ, 
and are amplified in paragraph 97b, MCM, 1951. 
We shall now proceed to a discussion of these 
procedures as applied and interpreted since the 
advent of the Uniform Code of Military Justice. 

Let us assume in a typical case that Seaman 
X, as the result of a conviction by court-martial, 
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has been sentenced to be discharged from the 
service with a bad conduct discharge, to forfeit 
$50.00 per month for three months, and to be 
confined at hard labor for three months. The 
offenses committed by the accused were mili- 
tary in character, not involving moral turpitude, 
and the convening authority, therefore, decides 
that the accused should have a chance to reveal 
himself as a useful member of the service. In 
order to afford the opportunity for rehabilita- 
tion, the convening authority approves the sen- 
tence and orders it executed, but suspends that 
portion providing for a bad conduct discharge 
during the period of confinement and six months 
thereafter, at which time, unless sooner vacated, 
the bad conduct discharge will be remitted 
without further action. 

Upon release from confinement, Seaman X 
absents himself without leave from his station 
and surrenders to naval authority after an un- 
authorized absence of seven days. Thereupon, 
the commanding officer decides to initiate vaca- 
tion of suspension proceedings. As prescribed 
in Article 72 (a), UCMJ, the officer having 
special court-martial jurisdiction is required to 
hold a hearing on the alleged violation of proba- 
tion. The procedure at such hearing shall be 
similar to that prescribed for investigations con- 
ducted under the provisions of paragraph 34, 
MCM, 1951, and in conformity with Appendix 
16 to the Manual for Courts-Martial. The of- 
ficer having special court-martial jurisdiction 
may designate a qualified officer to conduct a 
preliminary hearing subject to his review. The 
probationer is entitled to be present, to be repre- 
sented by counsel, to have opportunity to ex- 
amine the report of proceedings, to object to any 
item in the report, and to submit matter in ex- 
tenuation, mitigation or defense. The purposes 
of the hearing are to establish the violation of 
probation and to consider the record of the ac- 
cused, the circumstances of the violation, and 
the best interests of the service, in order to 
provide an informed recommendation as to the 
disposition of the case. 

The record of the hearing, with the recom- 
mendation of the officer having special court- 
martial jurisdiction, shall then be forwarded to 
the officer exercising general court-martial 
jurisdiction over the probationer, who will take 
action pursuant to Article 72 (b), UCMJ, even 
though the probationer may have been trans- 
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ferred from his command prior to final action 
on the record. If the probationer has been so 
transferred from his command, this officer shall 
forward the record of hearing, together with 
exhibits, the recommendation of the officer hav- 
ing special court-martial jurisdiction, his own 
action, and, if the suspension has been vacated, 
a copy of his promulgating ord:r, to the officer 
then exercising general court-martial jurisdic- 
tion over the probationer. This latter general 
court-martial authority shall, if the suspension 
has been vacated, order the execution of any un- 
executed portion of the sentence and issue a pro- 
mulgating order. The officer ordering execution 
shall notify the Judge Advocate General of his 
action, and this may be accomplished by for- 
warding a copy of the promulgating order to be 
filed with the record of trialinthecase. Section 
0109 (change 3) NS MCM. 

A vacation of suspension is effective to exe- 
cute any unexecuted portion of a sentence ex- 
cept a dismissal, a punitive discharge or confine- 
ment for one year or more, which has not been 
affirmed by a board of review and, in cases re- 
viewed by it, the Court of Military Appeals. 
Vacation of suspension of a sentence which in- 
cludes a punitive discharge or confinement for 
one year or more will not be effective until com- 
pletion of appellate review provided by Articles 
66 and 67, UCMJ. If the suspended sentence 
includes dismissal of an officer, the unexecuted 
portion may not be ordered into execution until 
the vacation of suspension has been approved 
by the Secretary of the Navy. Para. 97b, 
MCM, 1951. 

Authority to vacate 

The suspension of any sentence by a summary 
court-martial or any sentence by a special court- 
martial which does not include a bad conduct 
discharge may be vacated without a hearing by 
any authority competent to convene, for the 
command in which the accused is serving, a 
court of the kind that adjudged the sentence. 
The Judge Advocate General should be notified 
of the vacation of suspension by forwarding a 
copy of the promulgating order to be filed with 
the record of trial in the case. The hearing on 
an alleged violation of probation, and action 
thereon by the officer exercising general court- 
martial jurisdiction over the probationer, are 
required by Article 72 (a), UCMJ, only in the 
cases of sentences adjudged by general courts- 
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martial, and sentences adjudged by special 
courts-martial which include a bad conduct 
discharge. 

Articles 71 and 72, UCMJ, have been inter- 
preted in some commands as requiring that 
vacation of suspension proceedings be subject to 
further review and examination by a law 
specialist. This impression is not, however, 
correct; normally, further review of the action 
of the vacating authority is not required. The 
decision to vacate is the prerogative of the ap- 
propriate vacating authority, and it is only in 
those cases in which the suspended sentence in- 
cludes dismissal of an officer that vacation of 
suspension must be approved by the Secretary 
of the Navy prior to an order of execution. In 
cases involving a suspended punitive discharge, 
the officer exercising general court-martial 
jurisdiction over the probationer may, if he has 
been advised by the Judge Advocate General 
that review of the record of trial has been com- 
pleted as prescribed by the Code and the sen- 
tence to punitive discharge affirmed pursuant to 
Article 71 (c), UCMJ, vacate the suspension 
and order execution of the unexecuted portion 
of the sentence. If, on the other hand, notice 


of completion of final review has not been re- 
ceived, the general court-martial authority may 


vacate suspension, but he will defer the order of 
execution until notified of the completion of final 
review. 

In a few instances, the record of the vacation 
hearing has been sent to the office of the Judge 
Advocate General for action on the recommen- 
dation of the officer having special court-martial 
jurisdiction in the case. Such procedure is not 
authorized by Article 72, inasmuch as the Judge 
Advocate General does not exercise general 
court-martial jurisdiction over the probationer. 
Irrespective of any delays incidental to opera- 
tional factors, the decision to vacate suspension 
of general court-martial sentences or special 
court-martial sentences including a bad conduct 
discharge is the sole prerogative of the officer 
exercising general court-martial jurisdiction 
over the probationer. 


Special problems 


Numerous instances have occurred in which 
a sentence involving solitary confinement on 
bread and water or diminished rations is sus- 
pended in the action of the convening authority 
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on the record. Should the accused in such a 
case violate his probation, a vacation of suspen- 
sion and an order of the suspended sentence 
into execution will invoke the provisions of 
paragraph 125, MCM, 1951, which require that 
a medical certificate in prescribed form will be 
obtained and attached to the proceedings before 
the sentence is ordered executed. A medical 
certificate obtained at the time of the original 
approval of the sentence describes the physical 
condition of the accused as of the date of the 
certificate, but it does not fairly describe the con- 
dition of the accused at some subsequent time 
when the suspension is vacated and the sentence 
is ordered executed. The spirit and letter of 
this requirement should be served by obtaining 
and attaching such certificate, currently exe- 
cuted, to each court-martial order vacating sus- 
pension of this type of sentence and ordering 
into execution the solitary confinement on 
bread and water or diminished rations. 

A situation representing a unique problem 
with respect to vacation of suspension may well 
be discussed before concluding this article, with 
a suggestion of a permissible procedure which 
may be followed should:the situation recur. 

Private B, U. S. Marine Corps, is serving in 
a probationary status under a suspended bad 
conduct discharge. During the period of pro- 
bation, B is arrested by the civil authorities for 
theft of an automobile and, upon conviction, is 
sentenced to imprisonment in the state peni- 
tentiary for a term of three years. 

It is possible in such circumstances to recom- 
mend that B be discharged with an undesirable 
discharge because of his conviction by the civil 
authorities ; however, it may be considered more 
appropriate to initiate proceedings to vacate 
suspension of the punitive discharge and order 
execution thereof. No objection is perceived to 
the arrangement of a hearing on the violation 
of probation at the place of confinement, with 
the cooperation of the prison authorities. It 
would then be proper, in the author’s opinion, 
to submit the record of the hearing, exhibits 
thereto, and the recommendation of the officer 
having special court-martial jurisdiction, to the 
officer then exercising general court-martial 
jurisdiction over the probationer for the vaca- 
tion of suspension and the order of execution, 
whenever appellate review as prescribed by the 
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TRANSFERS 





The following is a list of change of station orders issued by 
the Bureau of Naval Personnel to all Naval officers transferred 
to or from the office of the Judge Advocate General, and to all 
law specialist officers regardless of assignment. The list includes 
transfers issued between the dates of 1 June 1952 and 19 August 
1952. 





CAPT Berwick B. Lanier, USN, from 
CINCNELM to ComSubComNELM. 


CAPT William R. Sheeley, USN, from Supreme 


Allied Command, Atlantic, to Com 12. 

CAPT Philip A. Walker, USN, from JAG to 
Supreme Allied Command, Atlantic. 

CAPT Edwin E. Woods, USN, from JAG to 
COMPRNC. 

CDR Frederick S. Albrink, USN, from 
COMPRNC to JAG. 

CDR Carlton F. Alm, USN, from JAG (via 
SchNavJustice) to ComDesLant. 

CDR William J. Bennett, Jr., USN, from NAS, 
Alameda, Calif. to JAG. 

CDR William J. Bivens, USNR, from Naval 
War College (via SchNavJustice) for fur- 
ther assignment by BuPers. 

CDR Charles A. Blocher, USN, from Dept. Jus- 
tice, New York, N. Y. to Com 3. 

CDR Malcom J. Bradbury, USN, from JAG to 
Com 8. 

CDR Ralph K. Brandt, USN, from JAG (via 
SchNavJustice) to ComCruLant. 

CDR William T. Davis, USNR, from Com 5 to 
Com 8. 

CDR Francis X. Driscoll, USN, from ComNav 
ForGermany to JAG. 

CDR Wilfred A. Hearn, USN, from Com 14 to 
JAG. 

CDR Richard J. Hogan, USN, from Com 11 to 
Dept. Justice, San Francisco, Calif. 

CDR Robert B. Hutchins, USN, from Com 12 to 
JAG. 

CDR Harold H. Hutchinson, USN, from Com 
NavMarianas to JAG. 

CDR Car! E. Lundin, USN, Dept. Justice, San 
Francisco, Calif. to JAG. : 

CDR William Mark, USN, from Com 3 to Com 
LantResFIt. 

CDR William B. Matney, USN, from Hospital, 
Jacksonville, Fla. to Commander Fleet Air, 
Jacksonville, Fla. 
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CDR Ashton C. Miller, USN, from BuPers (via 
SchNavJustice) to Com 5. 

CDR John A. Montgomery, Jr., USN, from Com 
3 to Com 11. 

CDR George F. O’Malley, USN, from Com 11 to 
JAG. 

CDR Paul Owen, USN, from ComPhibPac to 
Com 11. 

CDR Howard Patrick, USN, from Naval Air 
Advanced Training, Corpus Christi, Tex. to 
JAG. 

CDR John C. Roberts, USN, from NavOrd Test 
Station, Inyokern, Calif. to Com 17. 

CDR Thomas F. Ryan, USN, from ComDesLant 
to Naval Air Advanced Training, Corpus 
Christi, Tex. 

CDR Richard J. Selman, USN, from Com 12 to 
JAG. 

LCDR Champe T. Broaddus, USNR, from 
OpNav to Receiving Station, Pearl Harbor, 
T. H. 

LCDR Fredric H. Kaul, USN, from JAG to 
Com 13. 

LCDR Samuel Kimmel, USNR, from USS 
MERCER to OpNav. 

LCDR Carl B. Klein, USNR, from JAG (via 
SchNav Justice) for further assignment by 
BuPers. 

LCDR Clarke A. Knicely, USNR, from Com- 
ServLant to Com 12. 

LCDR Mitchell Koteff, USNR, from JAG to 
ComAirPac. 

LCDR Evan L. Krogh, USNR, from SecNav 
(via SchNavJustice) for further assignment 
by BuPers. 

LCDR John Marlais, USNR, from JAG to Com 
12. 

LCDR James N. Martin, USN, from Com 14 to 
ComServLant. 

LCDR John J. McDonough, USNR, from NAS, 
Atsugi, Japan to Com 12. 

LCDR Charles A. Rich, USN, from NTC, San 
Diego, Calif. to Com 9. 

LT Ben N. Cole, USN, from Receiving Station, 
Wash., D. C. to Naval Station, Adak, Alaska. 

LT Oliver E. Davis, Jr., USNR, from USS 
ROCHESTER to ComDesLant. 

LT James W. Densford, USNR, from OpNav to 
ComDesLant. 

LT Mary L. Digel, USNR, from NAS, Memphis, 
Tenn. to COMPRNC. 
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LT William Grover, USNR, from JAG to 
COMPRNC. 

LT Robert E. Hecht, USNR, from PhibGruFour 
to JAG. 

LT Oliver B. James, Jr., USNR., from USS 
CARPELLOTTI to Com 5. 

LT John T. Mulvey, USNR, from USS SNOW- 
DEN to AdCom, NTC, San Diego, Calif. 

LT Werner B. Peter, USNR, from SchNavJus- 
tice to Com 3. 

LT LaVar E. Stark, USNR, from SchNavJustice 
to Receiving Station, Treasure Island, Calif. 

LT Werner Windus, USNR, from JAG to Re- 
ceiving Station, Wash., D. C. 

LT Quentin H. Wood, USNR, from USS JOHN- 
NIE HUTCHINS to JAG. 

LT Robert Wrzesinski, USN, from Com 9 to 
NavOrd Test Station, Inyokern, Calif. 

LTJG John F. Dablow, USNR, from 
CINCNELM to Hdgatrs. Support Activities, 
Naples, Italy. 

LTJG Bernard J. Hammett, USNR, from 
COMPRNC to ComPhibPac. 

LTJG Harold Hoag, USN, from CINCNELM to 
Hdgatrs. Support Activities, Naples, Italy. 

LTJG John Maloney, USN, from ComDesLant 
to Com 3. 


NEUTRAL SHIPPING ... 


(Continued from Page 11) 


It appears unlikely that the old rules concern- 
ing the removal of persons from neutral ship- 
ping can much longer survive, even extended 
to include reservists. With the increasing de- 
velopment of science it would appear foolhardly 
for a nation to permit an Oppenheimer, a Mil- 
likan, a Fermi, an Einstein, or any accomplished 
atomic or neuclear physicist to return to his own 
country, if that country be an opposing bel- 
ligerent. An expert in guided missiles would 
be more important to a belligerent country than 
an ordinary soldier; and notwithstanding the 
expert is not “embodied in the armed services” 
it would appear that the rules and regulations 
of international law must be amended to bring 
them into line with the requirements of bel- 
ligerent necessity. It does not appear that neu- 
trals can properly maintain that no persons 
other than those connected with the military, 
either entirely or in a reserve status, may be 
removed from neutral shipping. 
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DIGESTS... 


(Continued from Page 2) 


quired by Paragraph 94a (2), MCM, 1951, to 
have his law specialist review the record prior 
to approval. It was the lack of proof of this 
action of review and approval which the ac- 
cused claimed to be fatal to the sufficiency of the 
proof of the previous conviction. 


The U. S. Court of Military Appeals, in con- 
sidering this contention, said: 


Paragraph 75b, supra [MCM, 1951], after stating 
the requirement of finality, goes on to say that “sub- 
ject to the rules as to documentary evidence, includ- 
ing the rules as to the use of copies, previous con- 
victions may be proved by the order publishing the 
result of trial.” Paragraph 68d in amplification of 
Article 44b of the Code relative to double jeopardy 
and finality, states that “former jeopardy by court- 
martial may be proved in appropriate cases by the 
order publishing the result of trial.” It is apparent 
from both of these paragraphs that the drafters in- 
tended that the order publishing the result of trial 
would constitute a prima facie showing of convic- 
tion in that prior proceeding, both for purposes of 
establishing double jeopardy and showing previous 
convictions for effect upon the sentence. Paragraph 
90b (1) provides that the order promulgating the 
result of trial and the initial action of the conven- 
ing authority will be issued by the convening author- 
ity in all cases except those in which a record of 
trial by special court-martial involving an approved 
bad-conduct discharge is forwarded to the officer 
exercising general court-martial jurisdiction over 
the command (supervisory authority). The prior 
special court-martial conviction with which we are 
here concerned did not involve an approved bad-con- 
duct discharge. It follows, therefore, from para- 
graph 90b (1) that the convening authority was 
authorized to issue an order promulgating the result 
of trial and ordering the sentence executed. The 
fact that such an order was published is shown in 
the extract from the accused’s service record which 
was here received in evidence. We conclude, there- 
fore, that under paragraphs 756 and 68d proof of 
publication of this order constituted a prima facie 
showing of finality. 

We may note, in conclusion, that the rules herein 
set forth are in no wise unfair to the accused. In 
relation to each prior conviction, we have stated that 
the proof as here adduced constituted only a prima 
facie showing of finality. If the defense has evi- 
dence which would rebut that showing, then he need 
only offer it in order to overcome the initial showing 
of finality. This is, we believe, consistent with the 
rule obtaining in civilian criminal procedure. 
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NOTES... 


(Continued from Page 13) 


that portions of the appellant’s story, told while 
taking the lie detector test, were untrue. The 
appellate court felt that this testimony 
amounted to informing the jury of the results 
of the lie detector test, and were highly preju- 
dicial to the appellant. 

The Court held that the results of lie detector 
tests are not admissible in evidence for the rea- 
son that such tests have not attained general 
recognition for scientific and psychological ac- 
curacy, nor has it been established that opera- 
tors of such tests are capable of definite and 
certain interpretation. 


LARCENY—BURDEN OF PROOF—in prosecution for 
larceny of soy beans in which State contended that 
soy beans had been stolen from granary on form 
of prosecuting witness, state had burden of proving 
bevond reasonable doubt that prosecuting witness 
was owner of beans and that they had been taken 
from him by a felonious stealing, taking and hauling 
away. 


@ In People v. Quinn, 103 N. E. 2d 81 (IIl., Jan. 
21, 1952), the defendants, Quinn, Beaver and 
Hill were arrested on the complaint of one 
Fowler who accused them of stealing soy beans 
owned by him and valued at forty-nine dollars. 
They were convicted and later appealed on the 
ground that the State failed to prove their guilt 
beyond a reasonable doubt. 

The Supreme Court of Illinois held that it was 
incumbent upon the State to prove beyond a 
reasonable doubt that Fowler was the owner of 
the beans that were lost by him, and that they 
were lost by a felonious stealing. The burden 
was upon the State to_prove beyond a reasonable 
doubt that Fowler alone owned the beans in 
question, to sustain the charge of ownership in 
him as alleged in the indictment. Since the 
allegations of ownership and a taking with 
felonious intent are material allegations, these 
elements must both be proved beyond a reason- 
able doubt or the conviction cannot stand. 

The appellate court held that in the instant 
case the prosecution had failed to prove either 
of the above elements, and the conviction was 
therefore reversed. 
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VACATION OF SUSPENSION ... 


(Continued from Page 16) 


Code for the original sentence has been finally 
completed. 


Conclusion 


Finally, attention is invited to the forms for 
orders vacating suspension and ordering exe- 
cution of the unexecuted portion of a sentence. 
Promulgation of the vacation of suspension of 
a dismissal will be published by departmental 
orders. Vacations of any other suspension of 
a general court-martial sentence, or of a special 
court-martial which, as approved and affirmed, 
includes a bad conduct discharge, will be pro- 
mulgated by the officer exercising general court- 
martial jurisdiction over the probationer. The 
vacation of suspension of any other sentence 
may be promulgated by any authority competent 


to convene a court of the kind that imposed the 
sentence. 





Dollars are scarce— 


and so are copies of the JAG JOURNAL 


It is the desire of the Judge Advocate Gen- 
eral to distribute the JAG JOURNAL to 
as many interested readers in the naval 
service as possible. Budgetary restric- 
tions, however, limit the number of copies 
available, and in the future it will not be 


possible to fulfill all incoming requests for 
issues. 


YOUR COOPERATION is requested in mini- 
mizing this shortage. If your activity is 
receiving copies in excess of its actual 
needs, please letus know. If you are form- 
ing a new unit, try to obtain back issues 
from ships or activities which are being 
decommissioned, before asking the JAG 
JOURNAL for them. If you receive an 
individual subscription you don’t really 
need, notify the JAG JOURNAL, so that 
it may be canceled. 


YOUR HELP WILL BE APPRECIATED ! ! 














